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BACKGROUND

In 1992 the Public Roads Act 1902 together with parts of the Local Government Act
1919, State Roads Act 1986 and the Crown Lands Act 1989 controlled most aspects
relating to the opening, closing and control of roads.

The Crown and Other Roads Act 1990 was only proclaimed for approximately 12
months before being superseded by the Roads Act 1993 which came into effect in July
1993 as a cognate act to the Local Government Act 1993.

The purpose of the Roads Act was to consolidate previous legislation into a cohesive
legislative form under one act for the control and management of public and other
roads. However this was not achieved in respect of Part 12 of the Local Government
Act 1919 which relates in part to the opening of roads through the subdivision process
and is still in force at this time.

It is anticipated that Part 12 of the Local Government Act 1919 will shortly be replaced
by new provisions within the Environmental Planning and Assessment Act 1979.

OBJECTIVES

Apart from consolidating previous legislation the main objectives of the Roads Act
1993 are to:

e establish procedures for the opening, widening and closing of public roads
e classify roads
e establish councils, RTA and the Crown as roads authorities

e set out rights of the public to use public roads and the access rights of those
who own land adjoining a public road.

e to make provision for and regulate the use of roadways and footpaths for
private purposes not normally associated with public roads such as street stalls,
pedestrian bridges and road events.

REGULATIONS

The Roads (General ) Regulation commenced operation on 1 September 1994 replacing
previous transitional regulations of certain Ordinances.

The Regulation deals with the following matters:

General - temporary road closures
traffic controllers power
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Naming of Roads - process for naming and renaming of roads
Protection of Roads and traffic - including obstructions and vehicles in disrepair

Protection of Public Safety - including protection from hazards from
neighbouring lands

Tollways - payment of tolls and charges
use of tollways

Bridges - general applications
navigation through bridges

Ferries - operation
conduct of passengers
safety equipment and procedures

Public Gates - consent of owners
erection and maintenance

Miscellaneous - transfer of applications for road openings and closures
penalty notices
evidentiary certificates

ROADS AUTHORITIES

Prior to the introduction of the Roads Act 1993 public roads were generally under the
control of the relevant local Council for a particular area. The Roads Act 1993 has
created three main categories for Roads Authorities in relation to public roads:

* The RTA is the Roads Authority for all freeways and motorways (and most
classified roads). Such freeways are vested in the RTA in fee simple.

* The Minister administering the Crown Lands Acts is the authority for all
Crown roads. A Crown road is defined by the Roads Act 1993 as a public
road that is declared to be a Crown road for the purposes of the Act.
Consequently all roads administered by the Crown as a roads authority will be
public roads and are vested in the Crown in fee simple.

¢ The Council of a local government area is the roads authority for all public
roads within the area (except for the above and some circumstances where
other authorities may be declared to be a roads authority for specific roads).
Such roads are vested in the Council in fee simple.
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CERTAIN ASPECTS OF THE ROADS ACT 1993 AND RELATED
LEGISLATION

1. Road Openings (Sec 8 - 17)

The acquisition of land for road purposes is now the responsibility of the relevant roads
authority. Prior to the Roads Act 1993 most road opening procedures were carried by
the State Lands Service and various other government bodies.

When opening a road the relevant roads authority is responsible for all statutory and
legal works including lodgement of the plan of survey with the LTO, title searches,
valuations, surveys and must also ensure where necessary that the requirements of the
Land Acquisition (Just Terms Compensation) Act 1991 are complied with. It is also up
to the Roads Authority to make the necessary application to the Minister under the
compulsory process (if this process is to be used ) regardless if the compensation is
paid by agreement or is disputed.

Road opening applications are no longer submitted to the State Lands Service.
2. Road Closures (Sec 34 - 43)

The introduction of the Roads Act 1993 has substantially increased Councils
involvement in the road closing process. The new legislation now requires that Council
must be the applicant to the State Lands Service for any proposed closure of a public
road under Council control. This has substantially increased the administrative role of
Council in the process and consequently additional costs. Councils receive
compensation for constructed roads under its control but not for unconstructed roads.

Under previous legislation Council was only required to give its consent to a proposed
road closure and in most cases received compensation for the closure. As Councils
now process a substantial number of road closures for which they receive no
compensation it has now become essential that all Council fees and charges reflect true
costs.

The closure of Crown roads still only require Councils consent as with previous
legislation.

Since July 1994 the Land Titles Office automatically issue title for road closures. In the
case of roads closed prior to July 1994 Councils will still have to apply for title.

3. Road Widening (Sec 22 - 28)

Road widenings (generally known as realignments under previous legislation) allow for
a roads authority (Council) to submit a plan of widening (ie acquisition of land) for a
public road subject to the approval of the Minister for Local Government and Co-
operatives. Where a road is classified the consent of the RTA is also required. The
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provisions of the Land Acquisition (Just Terms Compensation) Act must also be
complied with.

A road widening order takes effect by means of an order published in the Government
Gazette.

4. Acquisition of Land by Councils for Road Purposes

The process of acquiring land by Councils particularly in relation to the compulsory
acquisition process has created confusion in the past.

Guidelines have now been issued through the Department of Local Government. The
key points of the guidelines that have been particularly stressed are:

e Councils must obtain the approval of the Minister for Local Government
and/or the Governor (on application to the Minister) before commencing
action to compulsorily acquire land (including an interest in land such as
easements).

¢ The decision to acquire land or an interest must be made by resolution of the
council. That decision cannot be delegated.

e When applying for the above approvals, the council should furnish a written
description of the land proposed to be acquired, which describes the land as -

(a) the whole of a lot in a current plan; or
(b) the whole of the land in a current certificate of title; or

(c) alotor lots in a deposited plan which has been lodged with the Land
Titles Office as a “plan of acquisition”.

e While other descriptions may be accepted, the responsibility for ensuring
accuracy and that such descriptions will be acceptable for registration and
issue of certificate of title rests wholly with the council.

S. Transfer of Crown Roads to Councils (SEC 151)

The Minister administering the Crown Lands Acts may, by order published in the
Government Gazette transfer a specified Crown Road to another roads authority. In the
case where a Council is the relevant roads authority, the road may be transferred
without that Council’s consent.

This provision has caused major problems for many Councils which were reluctant to
accept the transfer of many roads due to the obvious burden of maintenance costs for
few if any benefits.
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Attempts were made in late 1995 by the Shadow Minister for Public Works and Roads
to have this provision amended but the Bill was subsequently defeated along party lines
in parliament.

A compromise was subsequently reached between the State Lands Service and Local
Government on the following basis :

* An applicant wishing to construct a Crown public road is required to obtain
Council’s concurrence to the ownership of the road being transferred to the
Council, in terms of sec 151 of the Roads Act 1993.

* Provided State Lands Service concurs in the construction of the road, action is
then to be taken in terms of section 151 of the Roads Act 1993 to transfer the
ownership of the road (or length of road to be constructed) to Council, which
will then deal with the matter setting the standards for road construction and
any other requirements on the basis that Council is to become the Roads
Authority in respect of that road (or part of road).

* Where the applicant cannot obtain the concurrence of Council to the transfer
of ownership the application for road construction is not to be accepted. the
intending applicant should be advised to re - contact Council for further
possible consideration of the matter in terms of impact on property access.

* The State Lands Service can deal with applications to form or construct Crown
public roads where such works are of a limited or minor nature such as placing
gravel on roads and/ or works which do not involve any cut, fill or drainage.

It should be noted that Sec 151 of the Roads Act 1993 has not been amended and that
the above policy could be subject to change in the future.

6. Definition of Terms

Definition of terms within the Roads Act 1993 are still creating problems between
Council and LAWC. The following examples are typical of terms with unclear
definitions :

- Close to (relating to roads not totally constructed within a road reserve)
- Unconstructed

- Constructed

- Maintenance

7. Native Title
The Native Title Act 1993 created numerous problems particularly in respect of

unformed Crown roads. A requirement that Native Title has to be extinguished over a
subject parcel of land effectively stopped the processing of closure applications by the
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Department of Land and Water Conservation for a considerable period in respect of
Crown roads.

Legal advice was obtained by the State Lands Service in late 1995 that in essence stated
that the establishment of a Crown Road before 31 October 1975 (the operative date of
the Commonwealth Racial Discrimination Act 1975), extinguished native title in
respect of the land involved.

A further State Lands Service Policy decision subsequently obtained from the Native
Title and Land Rights Branch stated in essence that formed public roads in existence at
I July 1993 and still in existence at 1 January 1994 will be deemed to have had Native
Title extinguished over them. Frechold title held by other Government Departments
and Statutory Authorities may not extinguish Native Title. The policy is subject to
possible court challenge.

There are often problems in establishing what land is affected by Native Title. It is
quite possible that land held in fee simple by a Statutory Authority may be still subject
to Native Title.

The following information from the Native Title Act has not been adopted formally by
the states but can be used as a guide :

Category A - Freehold and certain leases
- Native Title extinguished

Category B - Leases not covered by Category A (other than mining leases)
- Native Title extinguished to the extent of inconsistency between grant
and Native Title

Category C - Mining Leases

- No extinguishment but Native Title is subject to the lease for the term
of the lease and any legitimate renewals

Category D - All other grants including licences and permits
- No extinguishment but Native Title is subject to the grant for the term
of the grant and any legitimate renewals

8. Redefinition of Roads (Sec 169)

This section of the act was intended to resolve problems of constructed roads lying
outside their road reserves.

Various attempts to have this section apply to plans lodged at the Land Titles Office
seem to have been unsatisfactory because of conflicting views within that office.

The success rate appears to have been very low.
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9. Status of Roads (Sec 16 - 17)

In some cases, roads provided in subdivisions made before 1 January 1920 may not
have been dedicated as public roads. In these cases the roads can be gazetted as public
roads subject to the above sections.

In many cases these roads are not serving any useful purpose and it is desirable to
dispose of them. The disposal of a private road can be extremely frustrating.

The determination of the status of such roads may require searches of council records,
almanacs, directories, photograph catalogues, titles chains, gazette notifications and
plans, in order to discover the intention of the original subdivider and any evidence of
dedication.

Where it is determined that a road is a private road, the procedure to obtain title to the
land will vary according to the circumstances.

Purchase from the Estate of the Documentary Owner

Where the road is still vested in the original subdivider, the land may be acquired by
transfer or conveyance from the existing trustees of that person’s estate.

Purchase and Sale of Land for Unpaid Rates

If council rates on the land have remained unpaid for more than five years from the
date on which they became payable, the land may be acquired by transfer on
conveyance following a sale by the council’s sections 713-717 and 722 of the Local
Government Act 1993.

Claim under the “ad medium filum viae” (to the middle of the road) Rule

A landowner, who is entitled to half or the whole of an adjoining road by virtue of the
ad medium filum viae rule, may make an application to the Registrar General to be
recorded as registered proprietor of the land. Under this common law rule it is
presumed that if a road bounds or passes through a property, the title to the property
would extend to include the fee simple of so much of the traversing road as is enclosed
within the property, or to include the fee simple up to the middle thread of the
boundary road for the length of its frontage. If one of the parcels lying on either side
of the traversing road was conveyed and described in the conveyance as being bounded
by that road, there is also a rule which provides that in construing that description it
will be presumed that the title conveyed extends to the middle thread, even though the
dimensions or area stated in the document do not include any part of the road.

The rule of construction ad medium filum viae can be rebutted by showing that it was
the intention of the vendor or subdivider to retain title to the road. It is not sufficient
for this purpose, however to show that the area or lengths of the boundaries of the
parcel as described or as stated in the plan did not include any part of the road.
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The rule would be rebutted where it could be shown that the vendor did not have title
to the road or that the vendor had title but conveyed it to another. It may also be
rebutted if the road provided in the subdivision gave access to a residue area or that
conveyance granted a right of way over the road: see eg Permanent Trustee Co. Ltd. v
Pangan (1992).

The rule has been held not to apply to boundary reach created by the Crown with
respect to any Crown grant fronting such roads.

Claim based on Adverse Possession

If an adjoining owner has been in adverse possession of part or the whole of a road
under old system title for the period specified in the Limitations Act, then that person
may obtain a certificate of title for the land by lodging a primary application in the
Land Titles Office. However, where the road in already Torrens title, an adverse
occupier can only obtain title if the area claimed is a “whole parcel of land” as defined
in section 45B of the Real Property Act.

Dedication, Closure and Purchase of the Road

In an appropriate case, a council might be requested to dedicate the road and then close
it, so that the road may be purchased from the crown: see section 16, 17, 34, 38 and 42
of the Roads Act 1993.

If an Ad Medium F ilﬁm claim is to be made it will be necessary to lodge the following:

* A deposited plan defining the parcel so as to include the strip which is to be
claimed.

* A request (form 97-11R) by the registered proprietor for the issue of titles for
the lots in the plan.

* A letter from the Council indicating that the lane is not public road.

* Statutory Declarations by the registered proprietors that they are not aware of
any fact or circumstance attending the acquisition of title by themselves or any
of their predecessors, or occurring subsequently which would rebut the
presumed extension of ad medium filum.

* A certificate by their solicitor or by some other qualified person stating that
he/she has examined all relevant documents of title from the date of creating
of the lane, and has found nothing therein to indicate that the rule of
construction has been rebutted.

* A Statutory Declaration identifying the owners of the other parcels abutting on
the lane so that notice of the application may be served on them.
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SUMMARY

The Roads Act 1993 is still very much in its infancy with most aspects being untested
at this time. Several issues have been partially resolved to date including transfer of
Crown Roads and Native Title over Crown Roads.

Councils are still substantially affected by increased costs, potential loss of revenue and
lack of training.

However there does appear to be a much greater understanding of the Act by relevant
bodies.



